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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in

ef fect when the petition was filed. Pursuant to section 7463(b),
the decision to be entered is not reviewable by any other court,
and this opinion shall not be treated as precedent for any other
case. Unless otherw se indicated, subsequent section references

are to the Internal Revenue Code of 1986, as anended, and al
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Rul e references are to the Tax Court Rules of Practice and
Pr ocedur e.

Respondent issued petitioner a Notice of Determ nation
Concerning Col l ection Action(s) Under Section 6320 and/or 6330
(the notice of determnation). The notice of determ nation
sustained the filing of a notice of Federal tax lien (NFTL)

i ssued to petitioner that pertained to her unpaid 2003 Federal
i ncone tax. The issue for decision is whether respondent
correctly sustained the filing of the NFTL.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the attached exhibits are
i ncorporated herein by reference. Petitioner resided in New York
when she filed her petition.

During 2002 petitioner redeened several savings bonds to pay
her living expenses.! Although not working in 2002, petitioner
sent the Internal Revenue Service (IRS) a $3,500 check to pay
what she believed was her 2002 tax liability fromredeem ng the
savi ngs bonds. Petitioner did not file a Federal incone tax
return for 2002 until May 2006. Petitioner received a notice

fromrespondent dated June 12, 2006, alerting her that the period

The Court’s “jurisdiction under sec. 6330(d)(1)(A
enconpasses consideration of facts and issues in nondeterm nation
years where the facts and circunstances are relevant in
evaluating a claimthat an unpaid tax has been paid.” Freije v.
Comm ssi oner, 125 T.C 14, 27 (2005).
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for claimng a refund or credit for 2002 had expired. Petitioner
did not respond to the notice. Petitioner filed her 2003 Feder al
income tax return on August 20, 2004, without remttance. On a
transcript entered into evidence a return filed and tax liability
assessed code bears the date August 20, 2004, and shows an
assessment of $3,306. The transcript also shows that interest of
$64.57 and an addition to tax? for failure to pay of $99. 18 were
assessed on the sane date.

Respondent sent petitioner a CP 2000 notice dated August 1,
2005, which informed her that the incone and paynent information
on file did not match the entries on her 2003 return. Respondent
included in petitioner’s incone for 2003 interest of $22,435 from
Astoria Federal Savings and dividends of $400 from General Mdtors
Corp. reported on Fornms 1099, which created an increase in tax of
$1,735. On the sane transcript nentioned above, an additional
tax assessnent code bears the date February 27, 2006, and shows
an addi tional assessment of $1,735.

Respondent filed an NFTL for the tax period endi ng Decenber
31, 2003, in the register’s office of Kings County, Brooklyn, New
York, on May 5, 2009, and on the sanme day nuailed a Notice of
Federal Tax Lien Filing and Your Right to a Hearing Under |IRC

6320 to petitioner. The lien anbunt was $5, 204. 75, which

2The title for this code entry on the transcript is “failure
to pay tax penalty”. The proper characterization for this anount
is addition to tax.
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i ncl uded the anmounts assessed when petitioner filed her return
and the additional amobunt assessed on February 27, 2006.

Petitioner tinely filed a request for a collection due
process (CDP) hearing wherein she |isted her reasons for
di sagreeing with the NFTL as “Tax paid - no tax owed” and
“unenpl oyed with no inconme - |lien endangers ability to pay basic
living expenses.” Petitioner was represented by an account ant
t hrough a power of attorney for her CDP hearing. Petitioner’s
heari ng was conducted by tel ephone calls between her accountant
and the Appeals officer (AO and review of docunents petitioner
submtted to Appeals.

Respondent issued petitioner the notice of determ nation
dat ed Novenber 10, 2009, in which he determ ned that the
collection action was appropriate and sustained the filing of the
NFTL. Petitioner tinely filed a petition disagreeing with
respondent’s determ nation.?

Di scussi on

Section 6321 inposes a lien in favor of the United States
upon all property and rights to property belonging to a person
who is liable for Federal taxes and neglects or refuses to pay

them after notice and demand for paynment has been nade. Section

SPetitioner presented several argunments in her petition that
were not addressed at trial. The Court considers those argunents
abandoned. See Nicklaus v. Comm ssioner, 117 T.C 117, 120 n. 4
(2001); Korchak v. Conmm ssioner, T.C Meno. 2005-244 n.6.
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6320(a) and (b) provides that a taxpayer shall be notified in
witing by the Conm ssioner of the filing of an NFTL and provi ded
an opportunity for an adm nistrative hearing. A hearing under
section 6320 is conducted in accordance with the procedural
requi renents of section 6330. Sec. 6320(c).

I f a taxpayer requests a hearing in a lien case, the hearing
is to be conducted by the Appeals O fice. Sec. 6320(b)(1). At
the hearing the AO nust verify that the requirenments of any
applicable law or adm nistrative procedure have been net. Secs.
6320(c), 6330(c)(1). The taxpayer may rai se any rel evant issue
wth regard to the Conm ssioner’s intended collection activities,
i ncludi ng chall enges to the appropriateness of the proposed |ien
and collection alternatives. Sec. 6330(c)(2)(A). A taxpayer is
expected to provide all relevant information requested by Appeals
for its consideration of the facts and issues involved in the
hearing, including financial statenments. Secs. 301.6320-1(e)(1),
301.6330-1(e)(1), Proced. & Adm n. Regs. A taxpayer may raise
chal l enges to the existence or anount of the underlying tax
l[tability if she did not receive a notice of deficiency or
ot herwi se have an opportunity to dispute the tax. Sec.

6330(c) (2)(B)

| f a taxpayer’s underlying liability is properly at issue,

the Court reviews any determ nation regardi ng the underlying

l[iability de novo. Sego v. Conm ssioner, 114 T.C. 604, 610
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(2000); Goza v. Comm ssioner, 114 T.C. 176, 181-182 (2000). The

Court will review all other determ nations regarding the proposed

coll ection for abuse of discretion. Seqgo v. Conm SSioner, supra

at 610; Goza v. Conm ssioner, supra at 181-182. GCenerally, we

consider only argunments and issues the taxpayer raised at the
col l ection hearing or otherw se brought to the attention of

Appeals. Ganelli v. Comm ssioner, 129 T.C 107, 112-113 (2007);

Magana v. Conm ssioner, 118 T.C 488, 493 (2002); see al so sec.

301.6330-1(f)(2), Q%A-F3, Proced. & Adm n. Regs.

Petitioner’s three argunents that the NFTL is invalid are:
(1) She did not receive a hearing; (2) her 2002 overpaynent of
t axes should be applied to her 2003 tax liability; and (3) the
collection action is inappropriate because it will prevent her
from payi ng her |iving expenses.

Petitioner’'s CDP Hearing

A CDP hearing may consi st of one or nore witten or oral
communi cati ons between an AO and the taxpayer. Sec.
301.6330-1(d)(2), Q%A-D6, Proced. & Adm n. Regs.; see Katz v.

Comm ssioner, 115 T.C. 329 (2000); Dinino v. Conm ssioner, T.C

Meno. 2009-284. The statute requires only that a taxpayer be
gi ven a reasonabl e chance to be heard before the issuance of a

notice of determ nation. Roman v. Commi ssioner, T.C Meno. 2004-

20.
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Petitioner testified that she did not have a proper hearing
because when her accountant called the AO her accountant was not
prepared for the hearing and did not know that his tel ephone cal
with the AO constituted a hearing. It is clear fromthe
adm nistrative record that petitioner’s accountant had nore than
one conversation with the AO and that petitioner herself faxed
docunents to the AO Petitioner was afforded a hearing under the

gui delines of the statute. See Katz v. Conm ssioner, supra;

Dinino v. Commi ssioner, supra; Roman v. Commni SSioner, supra.

Appl vi ng the 2002 Overpaynent to the 2003 Tax Liability

Petitioner argues that her overpaynent of taxes for 2002
shoul d be applied to her tax liability for 2003. Respondent
argues that the 2002 overpaynent petitioner seeks to apply to
2003 is barred by section 6511(b)(2).*

The amount of a credit or refund is [imted by two “l ook-

back” periods. Comm ssioner v. Lundy, 516 U S. 235, 239-240

(1996). A claimfor credit or refund of an overpaynent of any
tax “shall be filed by the taxpayer”: (1) Wthin 3 years from
the tine the return was filed, or (2) within 2 years fromthe
tinme the tax was paid, whichever of those periods expires |later.
Sec. 6511(a). Under the 3-year |ook-back period, if the claim

was filed within 3 years of filing the return, then the taxpayer

“The Court need not determ ne what standard of review to use
for petitioner’s argunent because her argunent is a | egal one and
the standard of reviewis immterial.
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is entitled to a refund of taxes paid within 3 years imedi ately
preceding the filing of the claim plus the period of any
extension of tinme for filing the return. Sec. 6511(b)(2)(A).

If no returnis filed, the taxpayer is entitled to a refund
of only those taxes paid during the 2 years imedi ately precedi ng
the filing of the refund claim Sec. 6511(b)(2)(B). In the case
of any overpaynent by a taxpayer, the Conm ssioner generally nmay,
within the applicable period of Iimtations, credit the anount of
such overpaynent against any tax liability of that taxpayer.

Sec. 6402(a).

Petitioner filed her 2002 Federal inconme tax return in My

2006. Her tax return is her claimfor refund. See sec.

301.6402-3(a)(1), Proced. & Adm n. Regs.; see al so Anderson v.

Comm ssioner, T.C Meno. 1993-288 (tax return is an inform

claimfor refund or credit), affd. w thout published opinion 36
F.3d 1091 (4th Cr. 1994). As they were on the sanme docunent,
petitioner’s claimwas filed within 3 years of the filing of the

return for 2002 and is tinely. See Omwhundro v. United States,

300 F.3d 1065 (9th Gr. 2002); see also Rev. Rul. 76-511, 1976-2
C.B. 428. Petitioner is therefore allowed to claima refund of
or credit for any tax paid within the 3-year period i medi ately

preceding her claim See sec. 6511(b)(2)(A).
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The 3-year “|ook-back” period i medi ately preceding
petitioner’s claimwould be from May 2003 to May 2006.° The
overpaynent that petitioner wants credited to 2003 was paid in
2002. No portion of the overpaynent was paid in the 3-year
“l ook-back” period. Although petitioner’s claimfor refund or
credit was tinely, a refund or credit of petitioner’s 2002
overpaynment is barred.® See sec. 6511(b)(2)(A).

Appropri ateness of the Lien

Petitioner also argues that enforcenent of the lien wll
make it difficult for her to pay her living expenses. The Court
will review respondent’s determ nation for abuse of discretion.

See Sego v. Commi ssioner, 114 T.C. at 610; Goza v. Commi Ssi oner,

114 T.C. at 181-182. Petitioner testified that she had applied
for disability benefits and public assistance. She did not
provi de the applications thensel ves as evidence. Petitioner

nei ther provided respondent wwth a Form 433-A, Collection

Information Statenent for Wage Earners and Sel f - Enpl oyed

SPetitioner did not file for any extension of tine to file
her 2002 return.

SPetitioner also argues that an I RS enployee told her there
was no deadline for filing her 2002 return. Estoppel applies
only to statenents of fact, not statenents of law. United States

v. Bloom 112 F.3d 200, 205 (5th Cr. 1997); Mller v.

Comm ssioner, T.C Meno. 2001-55. Even if petitioner’s estoppel
argunent concerned a statenent of fact, the Court notes that her
all eged reliance on advice fromthe IRS is undermned to the
extent that such advice was oral. See Henry v. United States,
870 F.2d 634, 637 (Fed. G r. 1989) (and cases cited therein).
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I ndi vi dual s, during the Appeals process, nor offered further
evi dence beyond her testinony of her financial situation at
trial. Petitioner did not offer any other collection
alternative. W therefore sustain respondent’s determ nation
that the collection action was appropri ate.

Concl usi on

Petitioner was afforded a CDP hearing. Petitioner’s request
for a credit of her 2002 overpaynent of Federal incone tax to her
2003 Federal inconme tax liability is barred by section
6511(b)(2)(A); therefore, the 2003 tax liability remai ns unpaid.
Respondent’s determ nation to sustain the NFTL in the |ight of
petitioner’s failure to provide financial information or other
collection alternatives was not an abuse of discretion.

We have considered petitioner’s argunents, and, to the
extent not nentioned, we conclude the argunents to be noot,
irrelevant, or without nerit.

To reflect the foregoing,

Deci sion will be entered

for respondent.




